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I. 'Introduction.

In Adarand Constructors, Inc._v. Pena, 115 S. Ct. 2097 (1995), the Supreme Court
held that federal affirmative action programs that use racial and ethnic criteria as a basis for
decisionmaking are subject to strict judicial scrutiny. Under strict scrutiny, such programs
must serve a compelling governmental interest and must be narrowly tailored to serve that
interest.

On June 28, the Justice Departmeant’s Office of Legal Counsel (OLC) issued
preliminary legal guidance on the unplementation of Adarand. As indicated in the OLC
memorandum, although Adarand was a challenge to a Department of Transportation
contracting program, its holding applies to race-based decisionmaking in all areas of federal
activity, including employment.

The purpose of this memorandum is to provide guidance on the use of affirmative
action in federal employment. In order to assure that race is used in a manner consistent
with Adarand principles, each agency will tx expected to utilize this guidance, and
communicate it as necessary throughout the agency.

A number of overarching points merit attention at the outset. First, the federal
government is firmly committed to fair employment practices that open opportunities to all
Americans. It is also committed to ensuring that its workforce draws on the full range of the
nation’s talent. Affirmative action efforts can advance those vital objectives. Thus, to the
extent that they compoit with Adarand, such efforts should be continued.

Second, the Sunreme Court in Adarand did not establish a constitutional bar on the
use of race-based affirmnative action measures by the federal government, but rather held that
such action requires strict scrutiny. Moreover. ¢ majority of the Court rejected the
proposition thai "strict scrutiny” of affirmative action measures means "strict in theory, fatal
in fact,” ard agreed that such measures may t= p=rmissible even under strict scrutiny. The
Court in Adarand did not dGecide the constinitionaiicy of the program at issue in the case, but
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rather remanded the case to the lower courts so they could determine, in the first instance,
whether the program satisfied strict scrutiny. No program was held unconstitutional in
Adarand.

Third, Adarand itself does not provide specific guidance on application of the strict
scrutiny standard. Some principles can be gleaned from the Supreme Court’s decision in
City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989), in which a majority of the
Court held for the first time that race-based affirmative action by state and local governments
is subject to strict scrutiny. In large measure, the standards by which federal affirmative
action in employment will be judged generally will rack the standards used in Crosog. Post-
Croson lower court cases, including some in the employment setting, also belp to flesh out
what strict scrutiny means in practice.

Fourth, Adarand left open the question whether, even under strict scrutiny,
Congressionally authorized affirmative action measures undertaken by federal agencies are
entitled to particular deference from the courts, given Congress’ broad powers to remedy
discrimination. In our view, that deference should remain, and so affirmative action
programs directed by Congress may have more force than those created solely by agencies.

Fifth, at this time, strict scrutiny does not apply to gender-based affirmative action
measures of the federal government. Under current Supreme Court authority, such action is
subject to intermediate scrutiny. Therefore, the guidance set forth in this memorandum does
not apply in all respects to gender-based affirmative action programs in federal employment.
However, applying this guidance to gender-based programs should ensure that those
programs meet applicable legal standards.

Sixth, Adarand’s application of strict scrutiny is premised on the limitations equal
protection principles place on governmental action. Adarand, therefore, does not apply
directly to employment actions of private employers. Both public and private employers are
subject to Title VII of the 1964 Civil Rights Act. The Supreme Court has held that the Tite
VII standards governing affirmative action in the workplace are less stringent than the
constitutional standards, and so in some circumstances, measures takea by govermnmental
entities that would satisfy Title VII might ot meet the Adarand requirements. See Johnson
v. Transportation Agency, 480 U.S. 616, 627 (1987).

Finally, agencies should be aware that when legal challenges to the use of affirmative
action plans are made, they will arise in cases filed under Title VII. Although Adarand is
premised on constitutional standards, under Brown v. GSA,. 425 U.S. 820 (1976), most
lawsuits alleging race discrimination in federal employment must be brought pursuant to
Section 717 of Title VII, 42 U.S.C. § 2000e-16.! The federal government, nevertheless, is

! One notable exception to this rule is for claims of discrimination asserted by
(continued. ..)
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obligated to act in accordance with the Constitution, and, therefore, use of race-based
decisionmaking in federal employment must comport with the Adarand stancards.

II. Scope of Adarand.

Adarand established that any governmental action that uses race or ethnicity as a basis
for decisionmaking will be subject to strict scrutiny. In the employment setting, such action
encompasses race-based measures that the federal government adopts on its own initiative,
through legislation, regulations, internal agency procedures, or even individual employment
decisions. This is to be contrasted with race-based employment decisions that agencies
undertake pursuant to court-ordered remedial directives in race discrimination lawsuits
against the government, or pursuant to court-approved consent decrees sertling such suits.
The Supreme Court has not definitively resolved the standard of review for court-ordered or
court-approved affirmative action. See United States v. Paradise, 480 U.S. 149 (1987)
(court order); Local 93, Int’l Ass'n of Firefighters v City of Cleveland, 478 U.S. 501
(1986) (consent decree). It is unclear to what extent Adarand applies to such actions.
Accordingly, this memorandum does not address race-based employment decisions that
agencies make under court orders or consent decrees.?

The scope of race-based employment decisions that are subject to Adarand is quite
broad. Adarand applies to both the final judgment as to a particular decision, as well as to
the various steps leading to that judgment. Race-based decision-making includes situations
where race is one of several factors as well as those in which race is the only factor.

The kinds of employment decisions covered by Adarand also are very broad.
Adarand applies both to the agency’s decisions creating and implementing formal and
informal affirmative action programs, as well as to the decisions of individual supervisors. It
applies to the use of race in decisions regarding hiring, promotion, training, and
scholarships, just as it applies to race-based decisions regarding reductions in force and
reassignments.

Adarand does not apply, however, to actions in which race is not used as a basis for
making€mploymentdecisions about individuals. For example, action to increase minority
applicauons for employmeat is ot subject to Adarand. Outreach and recruitment efforts —
such as attending job fairs and minority professional association meetings, and making
vacancies known at schools with substantial minority enrollment -- which merely seck to

!(...continued)
uniformed members of the armed forces, who are excluded from the coverage of Title VII.

See, ¢.g., Doe v. Garrett, 903 F.2d 1455, 1461 (11th Cir. 1990), cert. denied, 499 U.S. 904
(1991). Such claims may be brought directly under the Constirution.

! We are available to provide specific guid2nce to any agency in that situation.
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expand the pool of qualified applicants generally would not be subject to strict scrutiny under
Adarand. As long as non-minorities are well represented in the applicant pool, the courts of
appeals have held that efforts to expand the number of qualified minorities in the applicant
pool do not involve race-based decisionmaking and hence do not raise constitutional issues.
See, ¢.g.. Peightal v. Metropolitan Dade County, 26 F.3d 1545, 1557-1558 (11th Cir. 1994)
(presentations at job fairs and career days designed specifically to apprise minorities of career
opportunities deemed to be race-neutral); Billish v. City of Chicago, 962 F.2d 1269, 1290
(7th Cir. 1992), vacated on other grounds, 989 F.2d 890 (7th Cir.) (en banc), cert. denied,
114 S. Ct. 290 (1993); Coral Constr. Co. v, King County, 941 F.2d 910, 923 (5th Cir.
1991), cert. denied, 502 U.S. 1033 (1992). To the extent that efforts designated as
"outreach and recruitment® might also involve providing temporary or summer employment
to interns, however, the use of race in deciding who will receive these internship positions is

subject to Adarand.

Other race-neutral action not subject to Adarand would include reviewing qualification
standards to ensure that unnecessary criteria that bave a disproportionate impact on minorities
are eliminated. Agencies should review their current practices to determine whether any are
unnecessarily excluding minorities. Agencies may also define selection criteria in ways that
give an applicant credit for overcoming social and economic disadvantage, which may
include barriers posed by discrimination based on race or ethnicity. As long as race or
ethnicity is not used to define social and economic disadvantage, Adarand will not apply.
Indeed, agencies should regularly examine their recruitment practices to ensure that they are
effective and productive. Agencies should also determine whether minority applicants bave
been deterred as a result of past discriminatory practices or the agency's reputation for
discrimination, whether deserved or not. Adarand also does not preclude tracking minority
participation in the agency's workforce through the collection and maintenance of statistics or
the filing of reports with the Equal Employment Opportunity Commission.

At this time, strict scrutiny does not apply to gender-based affirmative action
measures in employment. Under current Supreme Court authority, such action is subject to
intermediate scrutiny.’ Nevertheless, the same sort of analysis described below, when
applied to gender-based programs, should ensure that those programs meet applicable legal
standards. In addition, Adarand’s strict scrutiny peither applies to employment programs
based on age or disability, nor to measures that use membership in a Native American tribe
or residence in an Alaskan Native village as a basis for decisionmaking. Such action is
subject to the more lenient "rational basis” standard of scrutiny. See Morton v. Mancan,
417 U.S. 535 (1974), in which the Supreme Court held that strict scrutiny did not apply to
hiring preferences for tribal members at the federal Bureau of Indian Affairs.

3 The appropriate standard of scrutiny for gender-based programs may be considered by
the Supreme Court in United States v. Commonweaith of Virginia, No. 94-1941, which
addresses the male-only admission policies of the Virginia Military Institute.

.3
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Finally, the.establishment of numerical goals for minority participation should not
raise concerns under Adarand where race-based decisionmaking is not used to achieve the
goal and the goal is commensurate with availability of minorities in the qualified and
appropriate labor pool. This use of goals is consistent with Executive Order 11246, 30 Fed.
Reg. 12319, (Sept. 24, 1965), as amended, under which the federal government requires
federal contractors in the private sector to set goals where minorities are underutilized in the
contractor's workforce. Regulations that the Department of Labor has promulgated to
enforce the Executive Order, which are published at 41 C.F.R. Part 60, provide guidance as
to the manner in which federal contractors may properly use such goals. See further
discussion at pp. 16-17.

. Elements of Strict Scrutiny.

Under Adarand, federal programs that use race or ethnicity as a basis for
decisionmaking must be strictly scrutinized to ensure that they promote “compelling”
governmental interests, and that they are "narrowly tailored” to serve those interests. The
"compelling interest” prong of the strict scrutiny standard focuses on the purpose of the
classification: the "narrow tailoring” prong focuses on the method by which the government
seeks to meet the objective of the racial or ethnic classification.

A. Compelling Governmental Interests.

1. Remedial Predicate.

a. Historical evidence. Standing alone, the fact and history of racial
discrimination in society at large is not a sufficient predicate for race-based affirmative
action. Under Adarand, however, the government does have a compelling interest in acting
to remedy the identified effects of its own discrimination, or of its own practices that

unintentionally extend the effects of discrimination by others. See Croson, 488 U.S. at 486
(plurality opinion); Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 274 (1986) (plurality
opinion).* Race-based remedial action may be aimed at ongoing patterns and practices of
exclusion, or at the lingering effects of prior discriminatory conduct that has ceased. See
Adarand, 115 S. Ct. at 2133 (Souter, J., dissenting) ("The Court has long accepted the view
that constitutional authority to remedy past discrimination is not limited to the power to

4 In Croson, which involved affirmative action in public contracting, the Court said that
the government may act on the basis of race or ethnicity to remedy the effects of
discrimination committed by private contractors, where the government becomes a "passive
participant” in that conduct, and thus helps to perpetuate a system of exclusion. Croson, 488
U.S. at 492 (plurality opinion); id. at 519 (Kennedy, J., concurring in part and concurring in
the judgment).
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forbid its continuation, but extends to eliminating those effects that would otherwise persist
and skew the operation of public systems even in the absence of current intent to practice any
discrimination.”).

The federal government today is quite proud of its record of fair employment for
persons of all races. However, its record has not always been ooe of fair practices.
Beginning in the 1940s, a series of Executive Orders and statutes was adopted to address 2
long history of employment discrimination by the federal government. Although progress
was made after those actions, it was insufficient; Congress in 1972 determined that
discrimination against federal employees continued, and that it was necessary to provide
federal employees the protection against employment discrimination that Congress previously
afforded to other employees. Congress stated that extending Tite VII to federal employees
was necessary to "correct this entrenched discrimination in the Federal Service.” H.R. Rep.
No. 238, 92d Cong., 1st Sess. 84 (1971).

While discrimination in federal employment may not now be the pervasive problem it
once was, instances of discrimination still persist in federal employment, as elsewhere. The
President’s July, 1995 Affirmative Action Review noted that one of the lingering effects of
historical practices has been that minorities and women are still underrepresented at higher
grade levels. Eliminating this disparity is made more difficult by the time lag necessary for
pew hires to reach senior ranks. In addition, according to the Equal Employment
Opportunity Commission (EEOC) and the Merit Systems Protection Board, the federal sector
equal employment process still produces a significant number of decisions in which agencies
are found to have discriminated against minorities and women. Where agencies identify
current discriminatory practices, or the lingering effects of past practices, affirmative action
is an effective remedial measure.

A prior judicial, administrative, or legislative determination of discrimination by the
government is not required before the government may voluntarily choose to use affirmative
action efforts. Croson, 488 U.S. at 500. An agency must have a "strong basis in
evidence,"” however, for its determination that its practices have resulted in a significant
exclusion or underutilization of minorities or have perpetuated exclusion perpetrated by
others and that a race-based remedial effort is appropriate. Id. (quoting Wygant, 476 U.S. at

277). See also Peightal v. Metropolitan Dade County, 26 F.3d 1545, 1553 (11th Cir. 1994),
oncrete Works v. City and County of Denver, 36 F.3d 1513, 1521 (10th Cir. 1994), cert.

denied, 115 S. Ct. 1315 (1995); Donaghy v_ City of Omaha, 933 F.2d 1448 1458 (8th
Cir.), cent. denied, 502 U.S. 1059 (1991), O'Donnell Constr. Ca. v. District of Columbia,
963 F.2d 420, 424 (D.C. Cir. 1992); Stuart v. Roache, 951 F.2d 446, 450 (1st Cir. 1991)
(Breyer, J.); Cone Corp. v. Hillsborough County, 908 F.2d 908, 915 (11th Cir.), cert.
denied, 498 U.S. 983 (19%90).

This does not mean that an agency must admit that it has discriminated, either
intentionally or inadvertently, before adopting affirmative action measures. See Johnson v.
Transportation Agency, 480 U.S. at 652-653 (O'Connor, J.. concurring); Wygant, 476 U.S.
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at 290 (O’Connor, J., concurring). Furthermore, the fact that an agency has adopted some
affirmative action measures does not imply that the agency has discriminated against
minorities. [n cerain circumstances, agencies may voluntarily use race in employment
actions if there is a "gross statistical disparit(y]” between the level of minority participation
in a particular job category and the percentage of qualified minorities in the applicable labor
‘pool for the relevant geographic market. Crosog, 488 U.S. at 501, 509. While the Supreme
Court has never established a bright line test by which to judge the significance of a
statistical disparity, the Court has stressed that statistical disparities must be substantial
enough to suggest that minorities are being excluded from consideration because of factors

related to race. Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 995 (1988).

b. Statistical evidence. Establishing the prerequisite for affirmative
action does not have to be complicated. Statistics alone may form a sufficient predicate for
race-conscious measures. Cf. [nternationa) Bhd. of Teamsters v. Upited States, 431 U.S.
324 (1977). In Hazelw v. United States, 433 U.S. 299 (1977), the Supreme Court stated
that the "standard deviation analysis™ can be used to demonstrate that a significant
underrepresentation of minorities in a particular job category could be the result of a factor
in the selection process that was eliminating minority candidates. The Court stated that "a
fluctuation of more than two or three standard deviations would undercut the presumption
that decisions were being made randomly with regard to race.” Hazelwood, 433 U.S. at 311
n.17. See also Casteneda v. Partida, 430 U.S. 482, 496497 n.17 (1977), for a further
discussion of "standard statistical deviations™ and an explanation of bow they are calculated.

Standard deviation analysis is less probative with respect to smaller sample sizes. In
those situations, other means of statistical analysis may be necessary to determine whether
the disparity between the percentage of qualified minorities in the available labor pool and
the jobs at issue is sufficiently large to permit the adoption of race-conscious efforts. There
are statistical analyses available for small sample sizes,’ but it is preferable to use the largest
justifiable sample size.

Anecdotal and documentary evidence is always relevant. In determining whether
race-based remedial measures are warranted, an agency may use other types of evidence to
supplement the statistical comparisons between current minority availability and current
minority representation. For example, anecdotal or documentary evidence showing historical
underrepresentation (or the virtual absence) of minorities at an agency over a long period of
time may put a gloss on an existing statistical disparity, and thus provide further support for
race-based remedial action.

S See, e.g., Fisher's Exact Test, discussed at Jurgens v. Thomas, 29 FEP Cases 1561,

1568 n.15 (N.D. Tex. 1982): Sims v. Montgomery County Comm'rs, 766 F. Supp. 1052,
1100-1101 & n.136 (M.D. Ala. 1990).
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Indeed, there may be some occasions where the number of jobs at issue is so small

that no.rcliabl:%tisgcal analysis is possible. In those circumstances, agencies may rely on
anecdotal evidence that there has been discrimination, or that there has simply been no, or

~excesdingty few, minority personnel despite the fact that hiring has occurred over a sustained

period. This sort of evidence could indicate that the absence of minority hiring is unlikely to
be due solely to lack of qualified candidates, justifying race-conscious remedial action.

Whenever an agency establishes an affirmative action plan, based on statistical
comparisons or anecdotal information, it is important that agencies carefully match the job
qualifications in the jobs at issue with those in the relevant applicant pool as closely as
possible. It would not be sufficient for an agency to have only a general sense that its EEO
profile indicated minority underrepresentation. The agency must go through the process of
comparing minority representation in the job category at issue to the relevant pool in the
civilian labor force to determine whether there is a sufficiently substantial disparity and,
therefore, a predicate for affirmative action.

Depending on the circumstances, the relevant labor pool is measured either by
applicant flow data or the civilian labor force. An underrepresentation of minorities when
compared to the general population or the general civilian labor force, however, would not
be a sufficient predicate for the use of racial criteria in employment decisions when special
skills or qualifications are required to perform the job. Croson, 488 U.S. at 501 (internal
quotations omirted). See also Johnson v. Transportation Agency, 480 U.S. at 632,

Hazelwood Sch. Dist. v. United States, 433 U.S. at 308. There are many entry-level jobs,
however, for which comparisons to the general labor market are appropriate.

For example, if an agency or office sought to determine whether it had an
underrepresentation of African-American engineers, it would not compare the percentage of
African-American engineers that it employed with the percentage of African-Americans in
the civilian labor force generally, or with the percentage of African-Americans in a

- 'professionals™ category of which engineers may be only a part. Since engineers possess

unique qualifications not shared by the population or professionals at large, the comparison
should be between the percentage of African-American engineers employed by the agency or
office and the percentage of African-American engineers in the civilian labor force. Where
the fit cannot be so precise, the agency should use the qualified labor force that most closely
matches the agency's qualifications for the jobs at issue.® If an agency were going to fill

¢ The 1990 Civilian Labor Force (CLF) census data would provide a source for these

. 'éomparisons. It reflects the racial and ethnic distribution of the civilian labor force by major

occupations. The Office of Personnel Management also maintains a Central Personnel Data
File that provides work force information by occupational code. EEOC uses a Cross '
Classification Table that can assist agencies in matching OPM and CLF classifications.

EEOC can make this table available to agencies.  Finally, OPM and the Census Bureau have
(continued...)
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SES positions and wanted to know if it had an underrepresentation of Hispanics in its SES
ranks, the agency would compare the number of its Hispanic GS-15s, and others of similar
qualifications eligible for placement into an SES positions, to the number of Hispanic SESers
it employs.

This analysis should be performed at whatever level within the agency that the
employment decisions are made. The fact that there are sufficient disparities to justify race-
based action by one component of an agency does not mean that other components may take
such action, when employment decision are made by individual components.

Similarly, evidence that particular employment practices at the agency have
dissuaded minorities from applying for jobs or accepting offers can serve to buttress
statistical disparities on which the use of racial criteria in employment decisions is
predicated. By contrast, if it is clear that minority underrepresentation stems from the
agency’s inability to compete for minority candidates with other agencies and private
corporations that simply can make more attractive job offers, the statistical disparity alone
may not justify the use of race-based remedial measures (although, in such circumstances,
the agency still may be able to show that it has a non-remedial operational need to increase
minority representation, a concept that is discussed below).

It is important that the statistical evidence on which the decision to use racial and
ethnic criteria is made be thorough and accurate. The use of sound statistics will enable an
agency to establish a justification for the use of race if challenged. The use of race in the
affirmative action context will be upheld where there is a sound basis for its use; absent such
sound support, a non-minority disadvantaged by the use of race could successfully challenge
the use of an affirmative action plan.

2. Qperational Needs Of The Agency.

While both Adarand and Croson make clear that remedial interests can be sufficienty
compelling to justify race-based measures, they did not explore the full range of interests that
might be found compelling. Efforts to advance an agency's operational objectives may also
supply a predicate sufficient to permit race-conscious employment actions, apart from any
remedial objective the agency may have. There has never been a majority opinion for the
Supreme Court that addresses the question whether and in what circumstances such objectives
can constitute a compelling interest. Some members of the Court and several lower courts,
however, have suggested that, under appropriate circumstances, an agency's operational need
for a diverse workforce could justify the use of racial considerations. This operational need

¢(...continued)
agreed to conduct preliminary statistical studies to help agencies match job requirements and

appropriate applicant pcois.
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may reflect an agency's interest in seeking internal diversity in order to bring a wider vanety
of perspectives to bear on the range of issues with which the agency deals. It alsc may
“feflect an interest in promoting community trust and confidence in the agency.

The courts will require a convincing basis for the conclusion that the use of race and
ethnicity are necessary to promote an operational need. The Supreme Court requires that the
articulated need be based on a "legitimate factual predicate.” Wygant v. Jackson Bd. of
Educ., 476 U.S. 267, 278 n.5 (1986). Thus, even prior to Adarand, public employers could
not rely solely on broad assertions of operational need to justify the use of race and ethnicity
as criteria in decisionmaking. See, ¢.g., Haves v. North State Law Enforcement Officers
Ass'n. 10 F.3d 207 (4th Cir. 1993) (opinion of police chief that effective law enforcement
required racial diversity was insufficient alone to create a compelling state interest; city was
required to support its contention with objective evidence as well). Thus, any agency relying
upon non-remedial justifications for race-based action should have 2 well-reasoned basis -- be
it statistical, anecdotal, expert opinion, or other -- for concluding that there is a compelling
operational need for increased minority representation in its workforce.

In the controlling opinion in Regents of the Univ. of California v. Bakke, 438 U.S.
265 (1978), Justice Powell stated that a university could take the race of applicants into
account in its admission process to foster the diversity of its student body. This greater
diversity, he reasoned, would bring a wider range of perspectives to the university and would
contribute to a more robust exchange of ideas, which is the central mission of higher
education. In short, Justice Powell recognized that diversity among the student body serves
the operational needs of a university. Along the same lines, ina concurring opinion in
Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 286, 288 (1986), Justice O’Connor also
suggested that fostering racial and ethnic diversity among faculty in public schools may be a
compelling interest. See also discussion in O'Donnell Constr. Co. v. District of Columbia,
963 F.2d 420, 429 (D.C. Cir. 1992), in which now-Justice Ginsburg, in a concurring
opinion, stated her agreement with Justice Stevens' position "that remedy for past wrong is
not the exclusive basis upon which racial classifications may be justified.”

Individual federal agencies may have operational objectives that can be served by a
diverse workforce that brings an array of backgrounds and perspectives to the issues that
these agencies confront and the choices that they must make. The same-robust exchange of
ideas that was deemed essential by Justice Powell in Bakke to further the educational
objectives of a university may also be vital to sound decisionmaking at certain agencies. For
example, under Justice Powell’s reasoning regarding the value of diversity at college
campuses, federal agencies that have educational missions may themselves have a legitimate
interest in fostering diversity in their own workforces. Similarly, a racially diverse range of
views and perspectives among its workers may substantially enhance the perforiance of an
agency that is charged with handling matters that particularly affect minorities and minority
communities (e.g., public housing and urban policy; economic dislocation in minority
communities; immigration; health care in underserved, predominantly minority communities;
conditions in tribal reservations or villages).

Nt
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It would, therefore, not necessarily be inconsistent with Adarand for race and
ethnicity to be taken into account in employment decisions in crder to assure that
decisionmakers will be exposed to the greatest possible diversity of perspectives. However,
the goal of affirmative action in the federal workplace cannot be diversity for diversity's
sake. It must be rooted in an identifiable and articulated operational need for diversity of
opinion in the agency's workforce. The agency, moreover, cannot rely on racial or ethnic
stereotypes to obtain a diversity of opinion. Rather, the agency must have some basis to
believe that, in the aggregate, diversification of its workforce will make a difference in the
array of perspectives communicated at the agency, and that this greater diversity will
significantly enhance the performance of the agency's functions. Furthermore, if an agency's
articulated reason for the use of affirmative action is the need for diversity of opinion, the
use of racial and ethnic criteria should not be the only means by which the agency obtains a
diversity of opinion. In addition, other factors that bear on diversity — such as geography,
education, work and life experience — should also be considered.

There are also areas of governmental activity where, in order to be effective and have
the cooperation and confidence of the community, an agency must be representative of the
community. This form of operational need has been recognized in the law enforcement
context by members of the Supreme Court, and by lower courts, and focuses on an agency's
ability effectively to address the needs of the communities it serves. See Wygant, 476 U.S.
at 314 (Stevens, J. dissenting) ("[T}n law enforcement * * * in a city with a recent history of
racial unrest, the superintendent of police might reasonably conclude that an integrated police
force could develop a better relationship with the community and thereby do a more effective
job of maintaining law and order than a force composed only of whites."); United States v.
Paradise, 480 U.S. 149, 167 n.18 (1987) (plurality opinion) (noting, but pot reaching,
argument that race-conscious hiring can “restore[] community trust in fairpess of law
enforcement and facilitate[] effective police service by encouraging citizen cooperation”);
Deuait Police Officers’ Assoc. v. Young, 608 F.2d 671, 696 (4th Cir. 1979) (argument "is
not simply that blacks communicate better with blacks or that a police department should
cater to the public's desires. Rather it is that effective crime prevention and solution depend
heavily on the public support and cooperation which result only from public respect and
confidence in the police”); Talbert v. City of Richmond, 648 F.2d 925 (4th Cir. 1981).

In the federal employment context, the Federal Bureau of lavestigation, the Drug
Enforcement Administration, the Bureau of Alcohol, Tobacco, and Firearms and other
federal law enforcement organizations are dependent on this kind of community support to
function effectively. Law enforcement organizations also may have particular diversity needs
quite apart from their need for community support. For example, undercover operations are
likely to require the availability of agents of diverse racial and ethnic backgrounds.

The military is another segment of the government that clearly has a compelling and
widely-recognized need for diversity. In order to maintain combat readiness, the armed
forces have an unusually strong need to maintain morale and cohesiveness. Its cohesiveness
could be threatened if personnel did not have visible evidence that advancement within the
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military is possible for members of all racial and ethnic groups. Federal policies with regard
to military affairs have traditionally received significant deference from the judiciary, see,
e.2.. Weiss v. United States, 114 S. Ct. 752, 769 (1994), and we do not anticipate Adarand
affecting that deference.

Other examples of organizations that might have a compelling interest in using race-
based employment measures to help ensure trust would include EEO offices that must gain
the confidence of current or former employees who already feel that they have been subject
to discrimination, and community relations offices that are called upon to quiet racial
tensions in troubled neighborhoods. This list is by no means exhaustive. Depending on its
mission, an agency may have a2 compelling interest in fostering community trust, unique to
the agency, or to an office within the agency, that would justify the consideration of racial
and ethnic factors.

B. Narrow Tailoring Inquiry.

Once an agency identifies a compelling interest for using race or ethnicity in its
decisionmaking, the inquiry shifts to whether the manner in which these criteria are used is
narrowly tailored to achieve that interest. The narrow tailoring analysis ensures that the use
of the racial or ethnic criteria is the result of careful deliberation and is the least intrusive
means to obtain the desired result.

In determining whether race-based employment action is narrowly tailored to serve a
compelling interest, the courts have usually considered the following factors: 1) whether the
government considered race-neutral alternatives before using the racial or ethnic criteria, 2)
the manner in which race or ethnicity is used in making decisions -- e.g., is it one of many
factors to be considered, or is it the sole or dominant factor, 3) the comparison of any
numerical target to the number of qualified minorities in the labor pool, 4) the scope of the
program, S) the duration of the program, and 6) the impact of the program on nonminorities.
United States v. Paradise, 480 U.S. 149, 171 (1987); Hayes, 10 F.3d at 216’

All of these factors will not be relevant in every case. However, examining an
agency’s use of race and ethnicity in light of these factors will ensure that any race-based
employment activity is narrowly tailored to meet the agency's legitimate objective.

7 Some of the factors that make up the narrow tailoring requirement have essentially
been applied in challenges to affirmative action plans filed under Title VII. See Johnson,
480 U.S. at 637-638 and Steelworkers v. Weber, 443 U.S. 191, 197, 208 (1979), in which
the Court stated that affirmative action measures must not “unnecessarily trammel” the
interests of nonminorities.
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1. Race-Neutral Altermatives.

In Croson, the Supreme Court held that a Richmond, Virginia ordinance that required
prime contractors who received city contracts (o subcontract at least 30 percent of the dollar
amount of those contracts to minority businesses was not "narrowly tailored,” in part,
because the city had not considered race-peutral means to increase rainority participation in
municipal contracting. While the Court made clear that race-neutral measures had to be
considered, it did not specify the extent to which such measures had to be considered — or
actually used — before the government may resort to race-conscious action.

The most common race-neutral method of increasing minority participation in federal
employment is recruiting and outreach.® Other race-neutral methods would include training
programs open to all employees, diversity seminars, and eliminating unnecessary selection
criteria that have a disproportionate impact on minorities. In some instances, race-neutral
measures might be sufficient to serve the agency's objectives. In other cases, they may not.
If an agency documents a compelling interest in remedying discrimination, it will not have to
rely solely on race-neutral action to meet its objective. Cases suggest that although an
agency will be required to give the race-neutral options serious consideration and use them to
the extent feasible, use of race-neutral action need not be exhausted before race may be used
more directly in decisionmaking. As the Ninth Circuit said in Coral Constr. Co. v. King
County, 941 F.2d at 923, while strict scrutiny requires serious, good faith consideration of
race-neutral alternatives, strict scrutiny does not require exhaustion of every such possible
alternative.” See also Peightal, 26 F.3d at 1557. This approach gives the agency a measure
of discretion in responding to its articulated need and allows the agency to draw on its prior

experience as to the efficacy of race-neutral options.

It is also essential that agencies review both existing and contemplated selection
practices and devices to ensure that they are job-related and minimize disparate impact to the
extent practicable.” Traditional standardized tests can result in severe disparate impact, and
often can be shown to be only marginally job related at best. These examinations are very

$ As indicated above, (at pages 3-4), such action is considered race-neutral because it
does not involve the use of racial criteria in employment decisionmaking.

% Title VII prohibits the use of an employment practice or devices, such as a written
examination, physical agility test or minimurm height/weight requirement, that is neutral on
its face but causes a disparate impact on the basis of race, color, religion, sex or national
origin, unless the employer ¢an demonstrate that such practice or device is job related for the
position for which it is used and is consistent with business necessity. Title VLI also
prohibits the use of an employment practice or device that causes a disparate impact but is
job related, if there exists an alternative selection practice or device that will cause less of a
disparate impact and will equally serve the employer's legitimate business needs.
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susceptible to challenge under Title VII and should be carefully scrutinized and reformed as
part of any serious effort in affirmative action.'

2. The Manner In Which Race And Ethnicity [s Used.

Of critical importance in the narrow tailoring analysis is the manoer in which race and
ethnicity are used in decisionmaking. Once a compelling interest has been identified and
documented, and race-neutral options considered, race can be used along with other factors
when evaluating the qualifications and breadth of expericnce that an applicant brings to a job.
However, race should not become the sole or dominant factor.

In Bakke, Justice Powell rejected a system in which the university reserved a set
number of places for minority applicants. He contrasted that program, which based decisions
solely on race and ethnicity, with other programs in which race or ethnic background is
simply one factor among many in the admissions decision. Justice Powell noted that in the
latter type of program "race or ethnic background may be deemed a 'plus’” but does not
~insulate the individual from comparison with all other candidates * * *.° 438 U.S. at 317.
Such programs, he suggested, would be deemed sufficiently flexible to meet the narrow
tailoring requirement.

Similarly, in Johnson, the Supreme Court upheld an affirmative action plan under
which a state agency considered the gender of applicants in making promotion decisions.
The Court noted that the plan did not set aside positions for women but only established
goals for their representation "which were not 'construed’ by the agency as 'quotas.’” The
Court stressed that in the promotion decisions at issue "sex * * * was but one of numerous
factors [that were] taken into account.” 480 U.S. at 638.

As these cases suggest, there are two kinds of race-based employment actions that,
because of their rigidity, would be particularly vulnerable to constitutional challenge under
strict scrutiny. The first is the use of quotas. Unlike goals, which establish only a
numerical objective to be attained through an agency's best efforts, quotas require the
selection of specified numbers of minorities without regard to relative qualifications,
availability, or application rates. The second is a program in which race or ethnicity is the
sole or dominant requirement for eligibility for a particular employment opportunity. Under
the standard established by the Court, race can be an appropriate consideration in
employment decisions only as long as it is not the exclusive or dominant factor. Flexibility

is the key.

4 10 In fact, over the past several years, an increasing number of employers have begun to
use testing mechanisms that have less of a disparate impact than traditional cognitive-only

examinations. Agencies that need information about such tests should contact the

Employment Litigation Section of the Civil Rights Division of the Department of Justice.

<y
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In his July 19, 1995, Directive to the Executive Deparunents and Agencies, the
President stated that any program that creates a quota must be reformed or eliminated.
Consistent with this guidance, agencies should ensure that the use of numerical goals are not
converted into rigid requiremeants.

In sum, where an agency uses race in employment decisions, race should be only one
factor of the many that go into both the assessment of a candidate's accomplishments and
potential as well as the assessment of what the candidate may bring to the agency. Under
Adarand, such measures must be flexible and fair — race can be used as one of a number of
factors in evaluating an applicant’s credentials, but it cannot be the sole factor, or so
outweigh all other considerations that it effectively defines who will receive consideration.

3. Comparison Of Numerical Target To Relevant Labor Market.

Any numerical objectives for minority representation must be reasonable. In those
cases where an affirmative action program is justified on remedial grounds, any numerical
goal must have a reasonable relation to the extent of the demonstrated disparity, the number
of vacancies, and the availability of candidates. Both the disparity and the availability of
candidates will be judged in relation to the relevant labor market. Where a targeted position
requires special skills or training, the comparison must be to the qualified labor market; that
is, the real market of persons with qualifications that match those of the agency. Broad
comparisons to general population statistics will not suffice where agency qualifications
require specific educational qualifications or levels of specific experience. See Croson, 488
U.S. at 507 (30% minority subcontracting requirernent not narrowly tailored because it was
tied to the minority population of Richmond and not the pool of qualified subcontractors);
Edwards v. City of Houston, 37 F.3d 1097, 1114 (5th Cir. 1994) (race-based promotion
goals narrowly tailored because tied to number of minorities with required skills).

As stated before (sce, infra page S), when taking race-based remedial action, an
agency may establish as its ultimate goal the achievement of minority representation in a
particular type of job similar to the percentage of minorities in the available, qualified
applicant pool. The selection of that goal is based on the legitimate assumption that fair
employment practices, over time, would result in a selection rate for minorities that
essentially tracks the availability of minorities in the qualified labor market. It also
establishes a benchmark by which the employer can measure whether its practices are
somehow foreclosing opportunities for minorities. The use of this goal also helps to
demonstrate that opportunities for non-minorities will not be unfairly diminished.

An agency may, under certain circumstances, use short-term goals that are somewhat
higher than that percentage in order to climinate significant underrepresentation of minonties.
However, the use of such higher short-term goals should probably be limited to
circumstances of extraordinarily severe underrepresentation that may justify a more concerted
effort to remedy that level of underutilization. See, ¢.g.. United States v. Paradise. 480
11.S. 149 (1987). Use of higher short-term goals may be appropriate, for example, where an
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agency has engaged in actions that have discouraged minorities from seeking employment
with the agency. Agencies contemplating the use of such goals should consult with the
Justice Department.

While the use of goals for minority participation that match the level of minority
representation in the relevant labor pool is required when an agency is pursuing a remedial
effort, that is not necessarily the case when an agency sets a goal for non-remedial
operational interests. In those circumstances, the goal may be tied to a level of minority
representation that the agency considers necessary to achieve those interests.

4. Burden On Nonminorities.

Affirmative action efforts will necessarily affect nonminority employees and
applicants who were not themselves responsible for the problem that those efforts seek to
address. The Supreme Court has indicated that while some degree of impact on these
individuals is constitutionally permissible, that burden cannot be too onerous. See Wygant,
476 U.S. at 280-81. The nature and extent of the burden is an integral part of the narrow
tailoring analysis.

Racial or ethnic classifications that "unsettle * * * legitimate, fummly rooted
expectation(s], " Johnson, 480 U.S at 638, are likely to be viewed as more burdensome than
those that do not. For example, in Wygant, the Court recognized that race-based layoffs
may impose a more substantial burden than race-based hiring, because “denial of a future
employment opportunity is not as intrusive as loss of an existing job," and because where
affirmative action is achieved through hiring, "the burden to be borne by innocent individuals
is diffused to a considerable extent among society generally.” 476 U.S. at 282-283."

Agencies therefore should give careful consideration to the way in which non-
minorities are affected by employment practices when determining whether specific practices
are constitutional. As affirmative action advances beyond hiring, the effect on third parties
may shift onto those specific individuals competing for a limited promotion. The same kind
of consideration of race might satisfy constitutional standards when used in the hiring context
but be somewhat more vulnerable when used for promotions.

' Wygant addressed race-based layoffs by a local public school system that resulted in
the displacement of more senior and more qualified nonminority teachers in favor of junior,
less qualified minorities. It is our understanding that federal agencies historically have not
used race in making layoff decisions. Any agency contemplating a change from the current
practice should discuss the circumstances specifically with the Justice Deparument.
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The time within which an agency will be able to eliminate a significant
underrepresentation of minorities in its workforce will depend not only on the rate at which
minorities are selected, but also on the overall number of hires or promotions an agency
makes each year. As the number of hires decreases, as is likely during this era of
government downsizing, the speed at which underutilization can be eliminated may be
reduced. When using race-based affirmative action to remedy underrepresentation of
minorities, agencies must be careful to do so at a rate that does not unfairly rammel the
interests of non-minority applicants.

5. The Scope Of The Program.

In Croson, the Supreme Court criticized the Richmond minority subcontracting
program on the ground that it extended the benefit of a racial classification to minority
groups as to whom there was no evidence of discrimination. The Court concluded that the
plan was not narrowly tailored because although the program was intended to remedy
discrimination against African-American contractors, it included among its beneficiaries
Hispanics, Asian-Americans, Native-Americans, Eskimos and Aleuts — groups for which
Richmond had proffered "absolutely no evidence of discrimination.” 488 U.S. at 506.

Apart from operational needs, if an agency's statistics were to reveal underutilization only in
its hiring and promotion of African-Americans, the agency would be justified in focusing
remedial action on African-Americans, but not on Hispanic-Americans, Native-Americans, or
Asian-Americans. Treating "minorities” as a single group raises concerns; remedial action in
federal employment usually can be targeted only at specific groups determined to have a need
for a special focus. Similarly, where an agency can only demonstrate an operational need for
diversity in some offices, racial and ethnic criteria cannot be considered in employment
decisions throughout the agency; narrow tailoring will require limiting the use of such
criteria to the offices and positions determined to have an operational need for diversity.

Croson also imposed a geographic limitation on the scope of remedial action.
Although the program at issue in that case was intended to remedy discrimination against
African-American subcontractors in Richmond, it was also open to minorities elsewhere in
the country. The Court held that it was not narrowly tailored because it conferred the benefit
on persons from outside the relevant geographic market. This geographic limitation does not
apply to affirmative action in employment by the federal government with respect to jobs for
which agencies advertise or hire nationally.

6. Duration Of The Program.

A race-based measure should last only as long as it is needed. See Fullilove, 448
U.S. 448, 513 (1980) (Powell, J. concurring). The use of race should either be of limited
duration or subject to periodic review. See Haves, 10 F.3d at 11. In employment, this
periodic review would normally be performed when the agency submits its yearly affirmative
action reports to the Equal Employment Opportunity Commission. At that time, it can be
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determined whether the objectives of race-based actions have been met. If race-based
measures that were justified when adopted are no longer needed, they chould be
discontinued.

In addition, there may be instances in which agencies are continuing to use non-job-
related selection criteria, such as a test, that have a disparate impact on minorities while
developing new selection criteria that do not have such a disparate impact. In those
situations, an agency can continue to use race-conscious sclection methods to overcome the
effects of the exclusionary criteria until new selection procedures are in place that no longer
exclude disparate numbers of minorities or that are job-related.

Racial and ethnic criteria cannot be used after remedial objectives have been satisfied
merely to maintain a statistical balance. See Johnson v. Transportation Agency, 480 U.S. at

640: Sheet Metal Workers v. EEQC, 478 U.S. at 477-478; Hayes v. North State Law
Enforcement Officers Ass'n. 10 F.3d 207 (4th Cir. 1993). But that does not necessarily

mean that the use of such criteria must be abandoned the moment that minority representation
in a particular job category at an agency equals minority representation in the qualified labor
market. The agency may be able to use the criteria for a reasonable period thereafter to
ensure that its remedial objectives have been fully satisfied. And if the use of the criteria 1s
suspended for some period of time because disparities appear to have been corrected, an
agency may re-institute them if it subsequenty finds that its policies, or its unrepaired
selection devices, are again leading to a significant dispanty.

IV. Conclusion.

As the President emphasized in his July 19, 1995, statement, the Administration is
committed to the vigorous enforcement of the laws prohibiting discrimination as well as to
the elimination of barriers to opportunity. The Administration thus supports affirmative
action measures that promote employment opportunities for Americans subject 10
discrimination or its continuing effects. Nothing in Adarand requires a retreat from this
effort. Moreover, because federal agencies have long been subject to Tide V1I standards in
their employment practices, the application of strict scrutiny should not require major
modifications in the way federal agencies have been properly implementing affirmative action

policies.

In sum, what Adarand requires is that in order for race or ethnicity to be used as a
basis for decisionmaking, an agency must have a demonstrable factual predicate for its
actions. That predicate could be the agency's interest in remedying the effects of its past
discriminatory practices or the effects of employment practices that unintentionally have
excluded minorities, or it could be based on the agency's operational needs. Once this
predicate is identified, the agency should consider all reasonable means of increasing
minority participation in its workforce without specific reliance on racial criteria. However,
if such methods are inadequate to meet the agency's legitimate objectives, consideration can
be given to racial and ethnic factors. Under Adarand, such measures must be flexible and
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fair -- race can be used as one of a number of factors in evaluating an applicant’s credentials.
but it cannot be the sole factor, or so outweigh all other considerations that it effectively
defines who will receive consideration. The use of race-conscious measures also must be
limited in duration, lasting no longer than necessary to accomplish the agency's objectives.

If the use of the classification is intended to be remedial, it can be targeted only at those
groups against whom discrimination has been shown. Finally, consideration must be given
to the kind of employment decision that is at issue and the impact the use of the criteria will
have on nonminorities to assure that the burden will not fall too heavily on innocent parties.



